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JURISDICTIONAL STATEMENT

This gpped is from the denid of a Supreme Court Rule 29.15 Mation to Vecate, St Asde or
Correct Judgment or Sentence, after an evidentiary hearing, in the Circuit Court of Benton County,
Missouri, the Honorable Theodore B. Scatt, presiding. The conviction sought to be vacated was for first
degree murder, *565.020, RSMo 2000, for which the sentence was life imprisonment. The Court of

Appeds Wedern Didrict, affirmed gppelant's convictions and sentences in Gregthouse v. State,

WD59518, memorandum order, (Mo.App. W.D. January 15, 2002). This Court has jurisdiction as it
sudained gopdlant: s goplication for trandfer pursuant to Supreme Court Rule 83.04. Artide V, * 10,

Missouri Condtitution (as amended 1982).



STATEMENT OF FACTS

Appdlant, Carlos Greasthouse, was charged by indictment with one count of murder in the first
degree, in violation of *565.020, RSMo 1994 (2d Supp. L.F. 20).* Appelant's case was first heard
before ajury in Wright County, Missouri, the Honorable Theodore B. Soott presiding (1t Supp. L.F. i-ii;
2d Supp. L.F. 14). Thejury, however, could not reech averdict, and amigtrid was dedared (1 Supp.
L.F. 777; 2d Supp. L.F. 14).

On October 18, 1996, the defense requested, and received, a change of venue from Wright

County to Benton County, Missouri (2d Supp. L.F. 15). Appellant's case was then heard before ajury

! For smplicity's sske, repondent has adopted the fallowing designations of the various portions of the
records on goped, which ae asfallows Trid transoript ("Tr."); Sentenaing Transcript (“"Sent. Tr."); Legd
Hle("L.F."); Ars Supplementd Legd Fle which containsthe transript from gppdlant'sfird trid, in Wright
County, which ended inamidrid ("1t Supp. L.F."); Second Supplementd Legd Fle ("2d Supp. L.F.");
Pogt-Conviction Legd FHle (APCR L.F.f); Pos-Conviction Hearing Transcript (APCR Tr.6); and the Dr.

Stetler Depostion (AStetler Depo.f).



in Benton County beginning on March 17, 1997, with the Honorable Theodore B. Scott again presiding
(Tr. L, L.F. 2).

Viewed in the light most favorable to the verdict, the evidence wias adduced & trid asfallows In
November, 1990, the victim in this case, Machdlle Lee, was living with her aunt, LaDonna Streve, in
Hartville, Missouri (Tr. 607-608). On November 23, 1990, Machdleés mother was a the home she hed
been drinking, as had Machdle (Tr. 608-609). Machdle and her mather got into an argument (Tr. 609).

Around 8:00 pm, Machdle lft the house wearing atwo-piece pgama set with pladtic feet on the bottoms
(Tr. 609-610). Shewas dso wearing white, tie-up tennis shoes and her eyeglasses (Tr. 609-610). She
was carrying aports cup or "sppy cup” with a Coca-Colalogo oniit (Tr. 609-610).

Mearwhile, that same evening, gopdlant and Frankey Coday went to the home of Billy Ray Liles
(Tr. 676-679). Appdlant and Coday asked Lilesif he wanted to ride around and drink afew bearswith
them (Tr. 680). Lilesagresd to do o (Tr. 680). Themen gat into Coday's van and drove around, making
agop a aliquor gorein Hartville to buy more beer, wine coolers, and whiskey (Tr. 6381-682).

Asthey were driving around, and before they got to the intersection of Pleasant Hill and Sunshine,
gppdlant, Coday and Liles passed Machelle, who was walking down the road (Tr. 682-685). Appdlant
knew Machdle and asked to sop and pick her up to seeif she needed aride (Tr. 685). Coday turned the
van around and stopped to pick Machdle up (Tr. 686).

When Machdlle gat into the van, she taked about how she had gotten into an argument with her
mother and said that she needed to use a phone (Tr. 686-687). Between 8:30 and 9:00 pm, the men took
Machdle to the home of Cynthia Curtner where she used the phone (Tr. 618-621, 686-688). Machdle

dided, but no one answered, so she hung up (Tr. 620). She returned to the van and they headed back
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down Sunshine Road (Tr. 688). Machdle asked if she could ride and drink with the men for awhileand
asked if they would take her to her grandfather's house (Tr. 689).

The group continued driving, essantidly inadrde (Tr. 690). During thistime, Lilesand Machdlle
"were kind of groping each other and kissng" in the back seet (Tr. 691-692). Liles asked Coday to stop
the van a the intersection of Rlessant Hill and Sunshine so that he and Machdle could have sex (Tr. 693).

Lilesthen asked gppdllant and Coday to get out of the van but they refused and indicated thet they wanted
to watch while Liles and Machdle had sex (Tr. 693). Liles and Machdle refused at firg but eventudly
relented (Tr. 693).

After Lilesand Machdle hed finished, Machdlle asked Coday if he wanted to have sex with her but

Coday dedined (Tr. 693). Appdlant then asked if he could have sex with her; Machdle refused (Tr. 693).
Appdlant and Machelle then argued (Tr. 695). Appdlant still wanted to have sex with Machdlle but she
was cdling gppdlant a"dirty old man" and continuing to refuse (Tr. 695).

A short whilelater, Lilesand Coday, who werein the front seet of the van, turned around and saw
that gppdlant had Machdle pinned on the back seet (Tr. 696). Machellés dothes were up and she was
neked from thewaist down (Tr. 697). Appdlant had his pantsdown (Tr. 697). Liles asked gopdlant to
"quit" acouple of times (Tr. 697). Machdlle, too, was tdling gppdlant to gop and hitting him in the face
(Tr. 697). Appdlant continued until Coday told him to stop; then, he rleased Machdlle (Tr. 697-698).

Machdle got dressed and got out of the van (Tr. 698). Appdlant followed (Tr. 698).

Liles heard arguing coming from outdde the ven (Tr. 698). Appdlant then dimbed back into the

van (Tr. 699). Appdlant said, "Let's get the hell out of here’ (Tr. 699). When asked where Machdlewes

appdlant replied, "Y ou don't want to know. Let'sget the hdl out of heré' (Tr. 699). Appdlant dso mede
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the comment "that hed hit her in the heed with arock” (Tr. 699). When they were up the road a bit,
gppdlant explained that "'she was going to tdl the law thet held rgped her. So thetswhy he hed hit her™ (Tr.
699).

Coday asked how hard gppdlant hed hit her, and Coday and Liles suggested going beck to see
how Machdlewas (Tr. 700). When the men returned to the area, they found Machdlein aditch (Tr. 700).
Appdlant got out of the van, looked Machdlle over and tried to put her in the van o he could see better
(Tr. 700). Appdlant asked Coday to hdp him and together they picked Machdle up and put her back in
thevan (Tr. 700). Appdlant chedked to seeif Machdle was bregthing but shewas nat (Tr. 700). Themen
then assumed that Machdlle wias deed and tried to figure out whet they were going to do with her body (Tr.
700-701).

The men drove up the road and dropped Machdles body off on Morton Road (Tr. 701).
Appdlant and Coday removed her body from the van and threw her acrass a barbed wire fence (Tr. 701).
Machdles body was fully dothed at this point (Tr. 702-703). The men then sarted up Morton Roed, but
they hed to turn back because of congruction work on abridge (Tr. 703). After backtracking, and after
they hed gotten back to where they had dumped the bodly, appellant said that he wanted to stop again
because he hed forgotten something (Tr. 703). The men stopped and gppdlant crossed the fence (Tr.
704). Then, gppdlant returned to the van carrying some artides of dothing (Tr. 704). Appdlant threw the
clothesin the back of the ven (Tr. 704).

At this point, Liles had some concern about the samen Ieft in Machdle (Tr. 718). Appdlant sad
“that he had run awire or abrier or something indgde of her" (Tr. 718). Appdlant sad that thiswasto

"meke her bleed o that it would wash the samen out” (Tr. 718-719).
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The men continued driving, throwing things out dong the way, and wound up a an old, asendoned
pelet mill (Tr. 704-705). There, they burned the dathing gppdlant had retrieved (Tr. 705). The menthen
returned to Coday's residence and because the van was low on gas at thet point, Coday dropped appdlant
and Liles at their respective homesin his dump truck (Tr. 626-630, 705).

Roy McDaris aschoadl bus driver, discovered Machdles body when he was driving his bus route
(Tr. 630-632). McDaris contacted the Wright County Sheriff (Tr. 633).

Dwayne Gde, of the Missouri Highway Petral, responded to the scene where the body was found
north of Hartville, on Morton Roed, in Wright County (Tr. 636-637, 645). The body was nude and face
up (Tr. 640). There were severd stratches on the body and alimb from arase bush of some sort was
insarted in the vagina (Tr. 640). Gae dso found a bear can and a pgama top which he colleted as
evidence (Tr. 639). A mile from the scene where the body was discovered, Gde found asppy cup” (Tr.
643).

Doug Loring, dso of the Highway Patral, responded to the scene where the body was discovered
(Tr. 653-64). Loring found what he thought might be the murder wegpon in the case -- alarge rock (Tr.
655). The rock, which was found about four feet from Machdlles body, hed blood and har oniit (Tr. 65-
656). Therewasadso apoal of blood near where the rock was found which measured afoot across and
was a leest 2-3 inches degp (Tr. 656). The blood found on the rock was consisent with Machelles blood
(Tr. 661, 950-952). Loring dso found acombet boot track which was congstent with Coday's boot (Tr.
657-660).

On November 26, 1990, Dr. James Spindler performed an autopsy on Machdle Lee (Tr. 1032-

1034). Dr. Spinder esimated that Machelle had been deed aminimum of 36-48 hours (Tr. 2035-1036).
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He determined that the cause of degth was from amassive blow to the back of the head which crushed
her skull, causing blesding within the heed cavity, which in turn causad pressure on the brain and ultimately
death (Tr. 1037). Machdledso suffered severd other injuries (Tr. 1037). She hed sugtained multiple blunt
force traumainjuries to the face; a least ten maor blows to her face caused bruising (Tr. 1037, 1100).
Thesefadd injuries could have been caused by afigt (Tr. 1101). She dso suffered acut on her forehead
from ablunt force injury which broke the skin (Tr. 2038). Thisinjury to the forehead could not have been
caused by afist and was caused by ancther blunt object such asarock or pipe (Tr. 1101-1103). Machdlle
hed an injury to her nose that was conggtent with weering eyeglasses and being hit in the face (Tr. 1101).
Any of Machdlesfacid wounds could have caused her to lose consciousness (Tr. 1103).

The degth blow was on the back of Machdles heed and was 1-3/4" in length (Tr. 1038). This
blow caused pressure on the brain, or asubdurd hematomawherein ablood dot forms within the cranid
cavity (Tr. 1038, 1102). The blow dso fractured her skull which causaed bleeding from the ear cand (Tr.
1039, 1100). Dr. Spindler tedtified thet thisinjury could be condstent with someone damming Machdles
head againgt arock (Tr. 1039).

Machdle dso hed severd scratches on her breests and abdomen condsent with someone sawing
or abrading the skin with a brier-type materid (Tr. 1104-1105). Dr. Spindler opined that the scratches
were not condstent with someone running through abrier patch (Tr. 1105). Machdle dso had scratches
concentrated on her inner thighs which were incongstent with accidentd injuries (Tr. 1106). She hed
scratches on the surface, but not the soles, of her feet (Tr. 1107-1108).

Dr. Spindler found abrier, which was about two feet long, protruding from Machdles vagina (Tr.

1105-1106). Dr. Spindler indicated that while her other wounds were pre-mortem, the insartion of the
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brier was likdy pog-mortem (Tr. 2099, 1111). Dr. Spindler dso found that Machelles genitdia were
bruised, which was evidence of sexud assault (Tr. 1111). Dr. Spindler found defendve injuries on
Machdlées|et hand and bruisng injuries to her ankles and wrigs that were conggtent with Machdle having
been restrained (Tr. 1107, 1109).

Dr. Spindler found sperm in the vagind and and smears he took from Machdles body (Tr. 1111).
This evidence was tested; gppdlant was diminated as a source of the sperm aswdl as Coday and Liles
(Tr. 955-956, 965-966). Dr. Spindler tedtified that it would be possible for someone to rape and leave
no soerm behind (Tr. 1112). Dr. Spindler dso tedtified that he hed reviewed gppdlant's medicd records,
thet gopellant had been diagnosed with a testicular mass, and thet, as a result, gppelant suffered from
spermatocele, or swdling around the testidle (Tr. 1114). Spermatocde, in turn, is a condition which can
cause inaufficient production of spoerm and leed to infertility (Tr. 1112, 1114-1115). Cary Mdoney, a
caimindig a the Missouri Sate Highway Petrol Crime Laboratory in Jefferson City, Missouri, conducted
the DNA andyss on the vagind swabs taken from the victim (Tr. 962). Maoney tetified thet there are
ingances where some type of sexud intercourse could occur and they would not be adle to pick up any
DNA because gaculaion may nat have oocurred and no samen deposited or where anindividua may have
low or no semen count (Tr. 967-968). Mdoney dso dated that it mekes a difference asto how long after
the intercourse that a sample is collected for andyds (Tr. 967-968).

A few days after Machdles body was found, Dickie Moore atended a paty a Clarence

Lansdown's home where gppdlant and Coday were present (Tr. 927-931). Dickie® overheard a

? Because two witnesses share the last name "Moore,” respondent wiill refer to these witnesses by their
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conversation about Machdles degth (Tr. 931). Dickie heard gopdlant ask aquestion, then Coday nodded
his heed yes (Tr. 933-934). Appdlant then asked if shewas deed (Tr. 934). Coday ether nodded or sad
yes (Tr. 934). Appdlant then said that “the only thing he done was raped her” (Tr. 934). Appdlant sad
thet both he and Coday dragged her through the fence (Tr. 937).

Rodney Moore dso atended a party, in December of 1990, where gppdlant and Coday were
presant (Tr. 916-919). Rodney overheard gopdlant and Coday talking about the murder of Machdle (Tr.
919). Appdlant sad "that hewould like to do something like thet again” and "thet hed like to have sex with
ancther young girl" (Tr. 919). Rodney dso heard something about picking up ayoung girl somewhere off
of F Highway on agrave road (Tr. 919-920). Rodney overheard appelant say thet the girl's body was
dumped over afencein abrier patch (Tr. 920). Later, Rodney visited Coday and had a chanceto ook
in hisvan; he naticed spots of blood (Tr. 920-921).

Lilesdso hosted a party, sometime prior to May of 1991, where gopdlant taked aoout the murder
(Tr. 705-707). Appdlant said "he hed killed Machdlle and he would do it again if he could get away with
it (Tr. 707).

Benjamin Hall dso knew gppdlant and Coday and attended aparty a LeeLiles homewherethe
ubject of the murder was discussed (Tr. 851-856). Hall heard gppdllant tdling Lee Liles thet they hed
picked Machdle up and "just wertt out for -- had one hdll of anight and they said they dumped her off on

adirt road" (Tr. 856-858). Laer, Hdl wasinjail with gopdlant (Tr. 857). Appdlant sad that hedid not

fird names
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know why they hed himinjail (Tr. 857). Hal replied, "wel, you know, thet aint what you told Leg' (Tr.
857). Appdlant agreed and said, "yesh, donit tdl them that" (Tr. 857). When appellant spoke to Hall
about thisin thejail, he ssemed "kindaworried” (Tr. 905).

In 1992, appellant went to vist Jeri Crapo a her home (Tr. 990-993). Appdlant told her about
Machel€s deeth and "sad thet they hed been out driving around, picked her up" (Tr. 993-995). Crgpo
sad thet appdlant explained that "they had took her out Somewhere on agravd road and hed rgped and
beat her. And supposadly, one of them had hit her in the head with a hammer and it's supposad to have
killed her iswhat they told me anyway™ (Tr. 994). Crgpo dso sad thet "they supposad to have Sudk sticks
and bottlesup ingde of her and left her over afence (Tr. 994). Appdlant warned Crgpo thet she would
"end up judt like her [Machdlld] if [she] sad anything” (Tr. 995). Crapo aso tedtified thet in 1994, ppdlant
tried to run her off the road (Tr. 996).

Appdlant dso spoke with Brian Hicks, who was housed with gppdlant in jail (Tr. 973). Hicks
testified thet gopdlant talked about the case dl thetime (Tr. 974). Appdlant told Hicksthet “they waslying
about him because saying he went in the house. He knew they wias lying because he dayed outsde, didn't
go in the housg" when Machdle went in to meke aphone cal (Tr. 974).

Neldon Nell dso testified thet appellant spoke to him about the Machdlle Lee homicide (Tr. 1050-
1052).> Neil testified thet he and gppellant used to drink and drive around gravel roads (Tr. 1052). When

appdlant got drunk, he would talk about the murder “and tdl [Neil] he didn't meen to kill the girl” (Tr.

*Neldon Neil's name is spelled "Neil" in the transcript but "Neal" elsewhere in the

record and in appellant’s brief. Respondent has chosen to refer to him as "Neldon Neil.§
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1052). During one of these driving trips, gopdlant told Nel thet he did not want to go into Wright County
because he was araid that police might pick him up for the Machdle Lee killing (Tr. 1053). When this
happened, Neil told gppdlant, "Well, you told me you killed her, Carlos' (Tr. 1053). Appdlant replied,
"Yeeh, but they cant proveit” (Tr. 2053). Nl firg told thisinformetion to Kevin Hoyd, with the Missouri
Highway Paral, in 1993 and again came forward with the information in 1996 (Tr. 1054-1055, 1092-
1093).

Liles mearwhile left the gate of Missouri in May of 1991, though he came bedk to Hartvilleto vist
occasondly (Tr. 705-706). Ultimately, Liles moved to Lordsburg, New Mexico (Tr. 707).

Sheiff Mitchel, of Wright County, recaived informetion from Liles brother thet Liles could have
been involved in the Machdlle Lee case (Tr. 776-778). 1n 1995, Sheriff Mitchdl went out to Lordgourg,
New Mexico to interview Liles (Tr. 707-708, 777-778). When Sheriff Mitchel told Liles thet they hed
arested gopdlant and Coday in the case, Lilesindicated that someone dsewasinvolved aswdl (Tr. 708
709, 779). When confronted, Liles admitted that he was the third person (Tr. 710, 779). Lilesgavea
written satement in Lordsburg, returned to Missouri, and gave additiond detals to the sheriff as he
remembered them (Tr. 779-782). Liles dso took Sheriff Mitchdl to where Machdlle was hit and then
loaded back into the van, and to the location where they had dumped her body (Tr. 780). Lilestedtified
thet in exchange for histruthful tesimony, he was being charged with sexud assauit in the firgt degree (Tr.
678).

Appdlant did not tedtify a trid but presented an dibi defense and assarted, through hiswitnesses,
thet he was working on afarm milking cows when the murder took place (Tr. 1151, 1173-1176, 1184-

1185). The date offered evidence in rebuttd (Tr. 1275, 1280). At the dose of the evidence, indructions,
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and arguments of counsd, gppdlant'sjury found him guilty as charged (Tr. 1335; L.F. 51). The patiesthen
offered evidencein the pendty phase (Tr. 1396-1622). At the dose of the pendty phase evidence, thejury
as=sad punishment & life imprisonment without possibility of probetion or pardle in the Missouri
Department of Corrections (Tr. 1667; L.F. 68, 133).

Appdlant=s conviction was affirmed by this Court on April 20, 1999. State v. Gregthouse,

WD54476, memorandum opinion (Mo.App. W.D. April 20, 1999).

Appdlant filed his pro-se mation on September 17, 1999, and following gopointment of counsd,
gppdlant:s amended moation wasfiled on December 20, 1999 (PCR L.F. 1-130). Following an evidertiary
heering, the mation court issued its findings of fact and condudons of law, denying gopdlant-sdaims (PCR
L.F. 131-166).

The Western Didrict Court of Appeds dfirmed the matiorrs courts judgment and denid of

gopdlant=s mation for pogt-conviction relief.  Greathouse v. State, WD59518, memorandum opinion

(Mo.App. W.D. January 15, 2002).

This Court granted gppdlant=s request for trandfer on April 23, 2002.
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ARGUMENT

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING
APPELLANT=S CLAIM THAT HIS TRIAL COUNSEL WAS INEFFECTIVE FOR
FAILING TO HIRE A DNA EXPERT, DR. DEAN STETLER, TO REBUT THE STATE=S
ASSERTION THAT APPELLANT=S DIAGNOSIS OF SPERMACOTELE WHICH
RESULTS IN A LOW SPERM COUNT WOULD CAUSE HIM NOT TO LEAVE A
DETECTABLE AMOUNT OF SPERM IN THE VICTIM=S BODY, BECAUSE TRIAL
COUNSEL ACTED REASONABLY AND APPELLANT WASNOT PREJUDICED BY
THE ACTIONSOF HISCOUNSEL IN THAT 1) TRIAL COUNSEL INVESTIGATED A
DNA EXPERT, CARY MALONEY, AND WOULD HAVE CALLED HIM TO TESTIFY IF
MALONEY HAD NOT TESTIFIED IN THE STATE=S CASE IN CHIEF, AND 2) DR.
STETLER-STESTIMONY WASCUMULATIVE TO THAT PRESENTED BY THE STATE
AND WOULD NOT HAVE PROVIDED APPELLANT WITH A DEFENSE.

Appdlant dams that the mation court was dearly eroneous in denying his dam tha his trid
counsd was ingffective for failing to hirea DNA expert, Dr. Dean Sidller, to testify and rebut testimony
from Dr. Spindler, a Staes witness, that gppdlant:s condition, spermacotde, which resultsin alow or
nonexigtent sperm count, would be a possible reason that his sperm was not found in the victimys vagina
(App. Br. 25). Appdlant dlegesthat Dr. Stetler would have testified thet alow soerm count would not
meake gopdlant=s goerm undetectable by DNA tests (App. Br. 27). Appdlant damsthat if the jury would
have heard this tesimony, there is a reasonable probahility thet the result of the trid would have been

different (App. Br. 32).
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Relevant Facts
Dr. Spindler, apathologist, who performed the autopsy on the victim, testified, during gppdlant=s
trid, asfollows

Q. Doctor, isit medicdly possible that someone could sexudly assault aperson
and not leave a detectable amount of sperm?

A. Yesitis

Q. And how isthat the case?

A. Wdl, thereareanumber of possihilities Themaodt - - you know, thereare just
anumber of posshilities A person could weer a condom when gaculaing. A person
could have penile penetration of avaginaand pull the penis out before gaculaion. There
would be no sperm left. A person could lose an erection during a sexud atack. There
could be a condition exiding in the persores body thet would prevent a sufficient number
of sperm to be present to be registered on DNA and thet type of thing.

Q. Isgpermatocde such a condition?

A. Yes

Q. And have you recaived any informetion indicating thet the defendant suffers
from this condition®?

A. Yes | have

Q. And what informetion isthet?

(Tr. 1113-1114).

17



During cross-examination, trid counsd quedtioned Spindler, in rdevant part:

Q. (Cont. by Mr. Grdike) What training do you havein DNA?

A. l:vebeento afew courses. | dort have extendvetraining in DNA. | dorvt
meke thet my job. | collect the samples and send it to the people that are expert in that
area Itisbeyond my fidd of expertise

Q. Soyou cannat tedtify as to whether or not if ablood sample teken from this
defendant was compared, and wesve dreedy heard from Cary Mdoney with regard to the
sample-you sant dl of the samen, semind fluid, Soerm samples that you obtained to the

Missouri Highway Peatrdl for testing, right?

A. Thats correct.
Q. And who did that testing?
A. | do nat know.
Q. Didyoudo any falow up?
A. No, gr.
ok ok %
Q. Agan, youre not an expert in DNA, are you?
A. No, gr.
Q. You dorxt purport to be?
A. Not abit.

Q. All the samplesthat you were adle to abtain from this child you sent onto the
highway petrol for testing?
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A. Tha iscorrect.

Q. Do you know that Cary Mdoney, the one who does know aboout DNA, dated
under oeth that it was condusive that Mr. Gregthouse did not depost that sperm and
semind fluid in the body of Machdlle Les?

A. I=mnat privy to any tesimony thet went on before. That would be improper.

(Tr. 1116-1118).
During re-direct examination, Dr. Spindler tedtified, in rdevant part, that:

Q. Andjud for apoint of darification, defense counsd brought up DNA. This
condition that the defendant has hed for the lagt ten years, this spermatocd e condition, how
doesthat rae to soerm being found in the vagina?

A. It could decrease the amount of gperm produced and, therefore the amount of
goam in the vaginawould have been lessened by oneindividud.

Q. And could it have been s0 low thet it wouldnt have been detectable?

A. Possbly.

Q. And| think you even dated thet in Some casesit caused infertility?

A. That iscorrect.

(Tr. 1129-1130).

Dr. Spindler was questioned further by defense counsd, in rdevant part:

Q. (Cont. by Mr. Grdike) Areyou aware, Doctor, thet Cary Mdoney sad that
he had auffident perm sample from the body of Machdle Lee to condusivey dimingte

Calos Gregthouse?
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A. l-veanswered that. | have no knowledge of any other testimony in thistrid.
(Tr. 1130).

Cay Mdoney, acrimindig a the Missouri State Highway Petrol Crime Laboratory in Jefferson
City, Missouri, conducted the DNA andyds on the vagind swabs taken from the victim (Tr. 962).
Madoney tedtified, during appdlant:strid, that there are instances where some type of sexud intercourse
could occur and they would not be able to pick up any DNA because gaculaion may not have occurred
and no samen deposited or where an individud may have low or no semen count (Tr. 967-968). Maoney
a0 dated thet it makes a difference as to how long after the intercourse thet a sample is collected for
andyds (Tr. 967-968).

During cross-examination, gopdlant=s trid counsd questioned Mdoney about the difference
between semind fluid and sperm (Tr. 969). Maoney ated that semind fluid and gperm migke up samen
(Tr. 969). Mdoney tedtified thet samen conggts of gparmatazoa or Joerm cdliswithin the semind fluid (Tr.
969). Mdoney dso testified that if gopelant hed deposited the soerm or semind fluid in the vicim and he
was ableto extract DNA from their soermatozoa, he would expect to find patterns thet would metch thair
blood standard and that he did not find any DNA that matched appellant (Tr. 970-971).

Despite Md oney:stesimony & trid, appdlant now dlegesthat histrid counsd wasineffective for
faling to hirea DNA expart to counter and rebut Soindler-stesimony. Spedificdly, he daimsthat counsd
should have cdled Dr. Dean Setler.

Dr. Seller, professor of biologica sciences a the University of Kansss, tedtified via dgposition for
the Supreme Court Rule 29.15 evidertiary hearing.  Dr. Stetler tedtified that Aan individud with alow soerm

count would be expected to contribute ardativey low number of soerm to amixture, and thet could indesd
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mekeit rdaivdy difficult to meke ameatch, but not necessily impossible to make amatdfl (Stetler Depo.
7). Dr. Setler dso gated that the number of spermatozoa affects the ability to obtain an accurate DNA
comparison or sample and if the number is bdow a certain quartity, it lessensthe daility or certainty to be
ableto obtain aDNA profile (Stetler Depo. 12). Dr. Setler dso sated that the ability to make aDNA
meatch would depend on how low the soerm count is (Stetler Depo. 22). Dr. Sl er testified during cross-
examingtion, thet an individua would have to leave some type of DNA sample before amatch could be
made and that if a.condom was used, it would be likdly that no semind fluid would be left behind (Stetler
Depo. 19). Dr. Seler dso dated that the length of time between asample being left in the vicim and when
the sampleis taken out and tested would affect the testing for DNA (Stetler Depo. 20).  Although Dr.
Setler tedtified thet it would be possble thet a person with alow sperm count could il leave DNA, Dr.
Setler admitted that alow soerm count could meke it o that a DNA profileis not generated and a DNA
meatch could not be made (Stetler Depo. 24).
During the evidentiary heering, gopdlant=strid counsd, Danid Grdike, testified thet he hed spoken
with and subpoenaed, Dr. Cary Mdoney, the DNA andys who testified at trid for the Sate (PCR Tr. 25).
Sncethe Sate cdled Mdoney to tedtify in thar caserin-chief, Grdike cross-examined him rather then cdl
him as his own witness (PCR Tr.26). Grdike sated thet athough he recdled the States assartion thet
gopdlant=s low sperm count could predude DNA identification, trid counsd fdt thet it was a Avery far
fetched podtion to takel and did not fed that there was evidence to rebut (PCR Tr. 46). Grdike dso
tedtified thet he cross-examined Mdoney sufficiently (PCR Tr. 47).
In denying gppdlant-s daim, the motion court found that trid counsd waas nat ineffective because

the DNA expertstetimony would have been cumulative to trid tesimony; thet the sdlection of witnesses
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istrid srategy which isvirtudly unchalengeeble that gppelant hed failed to rebut the presumption thet the
falureto retain and cdl aDNA expert was asrategic choice; and that gppdlant did not establish thet the
outcome of the case would have been different had counsd retained and cdled aDNA expat (PCRL.F.
150-151).
Standard of Review

Appdlaereview of the denid of a pogt-convicion mationislimited to the determination of whether
thefindings of fact and condusions of law are"dearly eroneous” Saev. Tokar, 918 SW.2d 753, 761
(Mo. banc 1996), cart. denied 519 U.S. 933 (1996). To show ineffective assistance of counsd, gppellant
mugt show thet his counsd “falled to exerdse the cugomary kill and dilligence thet a ressonably competent

attorney would perform under smilar drcumdances”” Strickland v. Washington, 466 U.S. 668, 689, 104

S.Ct. 2052, 2065, 80 L.Ed.2d 674 (1984), and that there is areasonable probaility thet, but for counsa:-s

errors, the result of the proceeding would have been different. State v. Johnson, 968 SW.2d 686, 695

(Mo. banc 1998). A Areasonable probahilityl is a probability suffident to undermine confidence in the
outcome. 1d.
Analysis

Appdlant dlegesthat Dr. Stetler=s tetimony would have rebutted Dr. Spindler=s tetimony thet
Alappdlant] hed been diagnasad with acondition thet can limit his soerm production and therefore he could
be undetectable by DNA testsi (App Br. 27).

However, contrary to gopdlant:s assartion, Dr. Spindler did not tedtify about DNA or whether
appdlant=slow goerm count would result in no detection in DNA tests  Dr. Spindler only testified about

whether soerm or semen would be found in an individud who hed alow sperm count (Tr. 1113-1114,
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1116-1118). It was Cary Mdoney, aDNA expert, who tedtified thet it would be possible for aperson
with alow soerm or semen count to not leave any DNA (Tr. 967-969).

In any event, gopellant has faled to show that trid counsa:s actions were not reasonable.
Appdlant incorrectly dlegesthat trid counsd failed to invedtigate or consult with a DNA expert (App. Br.
28). However, trid counsd testified during the evidentiary hearing that he had contacted a DNA expert,
Cay Mdoney, to testify for the defense (PCR Tr. 25-26). However, sncethe Sate cdled Cary Mdoney
asawitnessintheir casein chid, trid counsd cross-examined him rather then cal him es adefense witness
(PCR Tr. 25-26). This was a ressonable drategy. Trid counsd investigated Cary Madoney and
determined thet he would be agood expeart for the defense. Trid counsd wias not reguired to shop around

for amore favorable expert. Statev. Kenley, 952 SW.2d 250, 268-269 (Mo. banc 1997), cart. denied

522 U.S. 1095 (1998). Furthermore, trid counsd rebutted Dr. Spindlerstesimony and Cary Maoney:s
tesimony by cross-examining them regarding thistheory. Dr. Spindler admitted that he was not a DNA
expert and could not tegtify about whether gopdlant-s DNA would be present in asample teken from the
victim, and trid counsd brought out the differences between semind fluid, seamen, and speem and when a
DNA match could be made through his cross-examingtion of Cary Mdoney (Tr. 1116-1118). Trid
counsg-s actions were ressoneble in investigating a DNA expert for his defense and cross-examining the
Staters witnesses.

Appdlant has dso faled to esablish that he was prgudiced. Dr. Setler=s tesimony in the
depodition was entirdy condgent with the Staters evidence. Dr. Stetler tedtified thet it isaposshbility thet
aperson with alow sperm count may not leave a DNA prdfile (Stetler Depo. 24). This testimony was

cumulaiveto the Sate's evidence thet a person with alow sperm or samen count may not leave any DNA.
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Trid counsd cannat be hdd ineffedtive for failing to introduce cumuldive evidence. illicorn v. Sate, 22

SW.3d 678, 683 (Mo. banc 2000), cert. denied, 531 U.S. 1039 (2000); State v. Johnson, 957 SW.2d

734, 755 (Mo. banc 1997), cart. denied, 522 U.S. 1150 (1998).

Dr. Stetler-stestimony did not rebut the Staters evidence; rather, it was condgtent and cumulaive
to the Satesevidence. Asagppdlant=strid counsd sated during the evidentiary hearing, Athere was no
evidence presented by the State thet needed rebuttad (PCR Tr. 46).  Trid counsd was not ingffective for
falling to introduce cumulaive evidence

Contrary to gppedlant=s assartion, Dr. Stetler did not tedtify thet Athe fact thet aperson has aAlow
goerm count) wouldnot meke him undetectable by DNA tests) (App. Br. 27). Rather, Dr. Setler tedtified
thet it was Apassbled that a person with alow sperm count would leave DNA but it was dso Apossiblef
thet a person with alow goerm count could be undetectable by DNA tests (Stetler Depo. 24). This
evidence was the same evidence as presented a trid by the State.

Moreover, Stetler-stetimony would not have provided gppdlant with avidble dfense. To prevall
onadam of ineffective assstance of counsd for falure to cal awitness movant must show, among other

things tha the witnesss testimony would have produced avidble defense. Bucklew v. State, 38 SW.3d

395, 400 (Mo. banc 2001), cert. denied, 122 S.Ct. 374 (2001); Statev. Haris, 870 SW.2d 798, 817

(Mo. banc) cert. denied, 513 U.S. 953 (1994); Hdmig v. Siae, 42 SW.3d 658, 667 (Mo.App. E.D.

2001); Teadter v. State, 29 SW.3d 858, 859 (Mo.App. S.D. 2000). Dr. Stetler-stesimorny would not

have provided gppdlant with adefense. Dr. Sietler=stestimony thet a person with alow sperm count may
or may not leave any detectable DNA isnot adefenseto murder. Histestimony was merdy condgent with

the Staters assartion thet a person with low soerm count may not leave any DNA. Had Dr. Sieller tedtified
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a trid, histesimony would have I€ft the jury with the same information they hed without histestimony - -
thet it is possible that gopdlant had sex with the victim but did not leave any DNA. Thereisno ressonable
probability that Dr. Stetler=s tesimorny would have changed the outcome of the trid.

The mation court was nat dearly eToneousin denying gppdlant:s daim. Trid counseks actions
were ressoncble in investigating and questioning Cary Mdoney. Moreover, gopdlant was not prgudiced
because Dr. Stetler=stesimony was cumuldive to and conggtent with the evidence presented & trid by the
Sate and his evidence would not have provided gppdlant with avicble defense

Basad on the foregoing, gopdlant=s point mud fall.
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CONCLUSON

In view of the foregoing, the respondent submitsthat the denid of gopdlant's post-conviction relief
should be affirmed.
Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney Generd

STEPHANIE MORRELL
Assdant Attorney Generd
Misouri Bar No. 52231

P. O. Box 899

Jeferson City, MO 65102
(573) 751-3321

Attorneys for Respondent
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